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Recent Trends in U.S. Patent
Litigation




Patent Litigation by the Numbers
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* The 2011-2013 increase coincides with the Americans Invent Act (AlA), which

became effective in September 2011 and limited the number of defendants a
plaintiff could sue in a single case

* 2014 marked the first year of decreased filings in four years



Philips Lighting Patent Suits
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. TCP DJ: Oct 2012-Jan 2014, 12 patents\
Schreder: May-Oct 2014, 12 patents

WAC Lighting: May 2014-present, 10 patents

. JST Performance: July 2014-Jan 2015, 11 patents
Troy: Mar 2015-Jan 2016, 7 patents

. Iguzzini: May 2015-Mar 2016, 7 patents
Amerlux: Aug 2015-present, 6 patents

. Ikan International DJ: April 2016, 11 patents, Studio
Lighting
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Development of Dr. Frisken’s Optical Switching

Technology
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Philips Lighting Patent Suits
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Philips Lighting 890 Patent
AR

a2y United States Patent (10) Patent No.: US 8,967,844 B2
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(71) Applicant: Lightning Science Group Corporation,
Satellite Beach, FI, (US)

(72) Inventors: Mark Penley Boomgaarden, Satellite
Beach, FI. (US); Michael Balestracci,
Satellite Beach, FL, (US); Rick LeClair,

Melbourne, FL. (US); Wei Sun,
Indialantic, FL (US); David Henderson,
Indialantic, FL. (US); Shane Sullivan,
Indialantic, FL (US)




Philips Lighting 890 Patent

FIG. 30

What is claimed is:

1. A luminaire, comprising:

*kk

wherein the power conditioner 1s disposed, configured and
sized to fit at least partially within an interior space of: a
nominally sized can light fixture; and, a nominally sized
electrical junction box.



Philips Lighting IPRs

S .
1. JST Performance: Jun 2014 i ——
1. ‘774 Begemann Patent
2. Institution Denied Dec 2014
2. JST Performance: Nov 2014
1. ‘890 Min Patent
2. Petition Withdrawn due to Settlement Mar 2015
3. WAC Lighting: May 2015, 6 patents

1. IPR Instituted Nov 2015: “reasonable likelihood
that the challenged claims are invalid”



Lighting Science Group

1. Recently filed 4 lawsuits
1. Sea Gull Lighting
2. USA Light & Electric
3. Nicor
4. Hyperikon

2. Asserting patents directed to Low Profile Lights
3.



Prof. Schubert v. Osram

July 2012: Prof. Schubert file
against Osram

2) July 2013: Osram files IPR in PTAB

3) Oct 2013: Joint Stay of Delaware suit

4) Jan 2015: PTAB confirms patentability

5) May 2015: Osram appeals to Federal Circuit
6) April 2016: Osram loses appeal



Deterring NPEs:

Five Recent Trends

3) INTER PARTES REVIEW (IP T

* |PR, a new proceeding introduced in 2012, allows challenges to
issued patents before the Patent Office

* Alternative to district court litigation that favors the challenger
* Fast
* Limited opportunity for claim amendment by patent holder

* Judges with technical background (unlike district court
generalist judges)

% Lower burden of proof for invalidation



Inter Partes Review

IPRS ARE FAST (18 MONTHS)L

* |PRs are a much faster method than litigation to challenge patentability
* |PRs offer resolution within 18 months

Petitioner
P2 Regponee Reply to PO
PO Drecision & Muotion ta Respones & PO Reply Final
3 MONTHS =3 MOMNTHS 3 MONTHS 3 MOMNTHS 1 MONTH HEARING SET
OM REQUEST
Pericd for
iy : o & Modti PDI:
Period Period Period Exclude Evidence
PO = Patent Owner = 12 MONTHS

Sowrce: Pafant Tral Practice Guidse, Val, 77 [August 14, 20012}




Inter Partes Review

“ ” \
Death Squads ———

* |IPRs have been effective in invalidating patents

+ “You have 7,000 people giving birth to [intellectual]
property rights,” while in the PTAB, there will soon be as
many as 300 administrative patent judges “acting as
death squads, killing property rights.” Randall Rader,
former Chief Judge of the court in charge of patent

appeals (2014)




Inter Partes Review

e

IPR STATISTICS
IPRs Instituted*

FY IPR * The number of IPRs instituted grows every
2012 17 year
2013 514 * The number of IPRs instituted in 2015 is on
2014 1310 track to exceed the number of instituted IPRs
2015 1737 in 2014 by 35% by the end of the fiscal year
J016 210* (Oct. 1,2015)*

Cumulative | 4,288

*Data current as of 3/31/2016



Inter Partes Review

\

IPR STATISTICS
CLAIMS CANCELLED IN * On average, 81% of claims that
FINAL WRITTEN DECISION BY reach final written decision are
SUBJECT MATTER cancelled

100% —
80%

86% Chem/Bio

82% FElectrical/
Computer

74% Mechanical
N/A Design

60%
40%

20%

0

(as of 12/16/2014)



Inter Partes Review

Trial Outcomes for Instituted Claims by
Technology

Mechanical/Business Methods (6694 claims)

Electrical/Computer (12469 claims)

Design (5 claims)

Chemical (1774 claims)

o
n
I I

Biotechnology/Pharma (1253 claims)

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

M Claims Found Unpatentable by PTAB in Final Written Decision
M Claims Cancelled or Disclaimed by Patent Owner

& Claims Found Patentable by PTAB in Final Written Decision

IPR STATISTICS \.

(as of 3/31/2016)

* On average, 81% of claims that
reach final written decision are
cancelled




Inter Partes Review

Percent of Petitions Instituted by
Technology

Mechanical/Business Methods (644 of
891 petitions)

Electrical/Computer (1451 of 2019
petitions)

Design (7 of 12 petitions)

Chemical (167 of 222 petitions)

Biotechnology/Pharma (160 of 261
petitions)

0% 10% 20% 30% 40% 50% 60% 70% 80%

IPR STATISTICS \-

(as of 3/31/2016)

* This chart shows the percentage
of petitions instituted of all
decision on petition, by
technology area.




Inter Partes Review

——

IPR TECHNOLOGY

IPRs are used by challengers to invalidate NPE patents

770 Total AIA Petitions in FY 16*
(Technology Breakdown)

M Electrical/Computer - TCs 2100, 2400, 2600, 2800
B Mechanical/Business Method - TCs 3600, 3700

M Chemical - TC 1700

44 M Bio/Pharma - TC 1600

m Design - TC 2900

* This pie chart shows the total number of AIA
petitions filed in the current fiscal year to
6 date as well as the percentage of these
1% petitions broken down by technology.

(as of 3/31/2016)



Short Term:
U.S. Legislative Activity




Crippling the “Death Squad”

CURB IMPACT OF IPRS ‘\

* Proposals to curb the impact of Inter Partes Review (IPR) on the
patent system

* Require patent claims challenged via IPR be construed as they
would in litigation in federal district court, which would do
away with the previous practice of interpreting claims based on
the broadest reasonable interpretation

* Require that patent claims challenged via IPR be presumed
valid, which would place the burden on the challenger to prove
that claims are invalid

* Prohibit patent office members who decide to institute the IPR
from hearing the case on the merits




Thank You

DAVID C. RADULESCU, Ph.D.

Radulescu P pen
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